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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1859
Peter M LLOVAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 26 Septenber 1969, an Exam ner of the United
States Coast Guard at New Ol eans, La., suspended Appellant's
seaman's docunent for six nonths upon finding him guilty of
m sconduct. the specifications found proved allege that while
serving as a galley utility on board the United States SS U S
NAVI GATOR under authority of the docunent above captioned,

Appel | ant :

(1) on or about 21 February 1969, at a foreign port
[sic], assaulted a fellow crewnenber with a knife,
and

(2) on or about 22 March 1969, at sea, wongfully

failed to performhis duties.

Appel | ant appeared on notice for the hearing and, after advice
by the Exam ner that he had the right to counsel, who m ght be a
| awyer, pleaded "not guilty" to the specifications and the charge.
He announced that he was ready to proceed. After the Investigating
O ficer made his opening statenent he disclosed to the Exam ner
that he had no evi dence avail abl e and woul d need a conti nuance of
about a week, that Appellant had an attorney with whom he had been
in communication, that the attorney could not be present on the
schedul e date of the hearing, and that he had advised Appell ant
that he woul d present no evidence until the attorney was present.
The Exam ner Advised Appellant to get his attorney and adjourned
until 1000 on 3 Septenber 1969.

On 3 Septenber 1969, insofar as the record is concerned,
not hi ng happened. At 1100 on 10 Septenber 1969, the hearing was
reconvened, but there is no notice of record regarding the changed

tinme. The Exam ner announced: "this hearing was continued from 28
August 1969 at the request of M. MIllovan, and it was set for
Wednesday, 3 Septenber 1969 at 1000 hours [sic]." Wthout being

sworn the Investigating Oficer said:



"I't was put off a couple of tine because he couldn't contact
his attorney. It was |ast Wednesday or Thursday, M Ml ovan
called ne | ast week sonetine fromPort Arthur or Beaunont, and
told ne he didn't have any funds, that he wanted to sail. |
told himthat he had the right to sail... he also told ne that
he had arranged to have an attorney here possibly to defend
him and the attorney would contact nme yesterday, and the
attorney contacted me and told ne that he was no |onger
representing M. MIllovan and that was it. And M. MIIovan
said if this attorney did not represent himhe would dot have
representati on by anybody el se.”

The Examner decided to proceed in absentia. The
| nvestigating Oficer introduced into the record voyage records of
SS U S. NAVIGATOR There was, naturally, no defense offered, since
the case proceeded in absenti a.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specifications had been
pr oved. The Examner then entered an order suspending al
docunents issued to Appellant for a period of six nonths.

The entire decision was served on or about 21 Septenber 1970.
Appeal was tinely filed on 18 Septenber 1970 and was perfected on
4 Novenber 1970.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a galley
utility on board the United States SS U. S. NAVI GATOR and acting
under authority of his docunment. Because of the disposition to be
made of this case, no further findings are necessary.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Specific allegations of error by Appellant need not be
spel | ed out.

APPERANCE: Charles A Wil ker, National Maritine Union, Port
Arthur, Texas.

OPI NI ON
I
A mnor matter may be nmentioned at the outset. The Notice of
Hearing (Form CG 2639) in this case refers to the vessel involved

as SS NAVI GATOR The printed form portion of the Examner's
decision (CG 2639A) is filled in with references to SS NAVI GATOR



All the evidence establishes that the vessel's nanme was U S
NAVI GATCR.  The references nenti oned should therefore have been to
"SS U S. NAVIGATOR, not to "SS NAVI GATOR " The error was not
argued on appeal and would not, | believe, on cursory review of
Merchant Vessels of the United States, be fatal in any event. On
the result there appears to be no doubt that the vessel on which
Appel l ant was serving was "U. S. NAVIGATOR. " The formal docunents
relating charges and deci sions should accurately identify a vessel
involved if its identity is essential to the allegations or
fi ndi ngs. I nsofar as the docunent in this case refer to "SS
NAVI GATOR' | nust find theminadequate since the docunented nane of
the vessel was "U S. NAVIGATOR " but | find the error to be
non-prejudicial, since it was corrected silently by the evidence
and the findings. | nmention the matter only so that simlar errors
may not occur in cases in which the identity of the vessel may be
cruci al .

Be that as it may, there is one thing that causes grave doubts
innmy mnd. Appellant stated flatly on 28 August 1969 that he was

ready to proceed with the hearing. It was the Investigating
Oficer who raised the question of postponenent until he could
produce evi dence to support his charge and who rai sed the matter of
Appel l ant's representation by counsel. Appellant never said that

he desired counsel, on the record.

The Examner failed to reconvene the hearing on the date
schedul e at the comendation of the Investigating Oficer. \Wen
t he hearing was reconvened at a |l ater date the Exam ner inproperly
ascri bed the adjournnment to a request by Appellant rather than to
a need by the Investigating Oficer, and accepted an ex part
unsworn statenment by the Investigating Oficer as reason to proceed
in absentia. The flaws in this procedure are al nbst too numerous
to nmention, but nmention will be tried.

The Exam ner never adverted to the fact that notice of
proceedi ngs had been given for 1000, 3 Septenber 1969, but that no
proceedi ngs had been had at that tine, or until any time until the
unschedul ed proceedi ng of 10 Septenber 1969. by 10 Septenber 1969,
if the record is to be believed, there nust have been unrecorded
communi cati ons anong the person charged, the investigating officer,
sone attorneys for the person charged, and the exam ner.

The problem of adequacy of notice of proceedings on 10
Septenber 1970, rather than on 3 Septenber 1970, as the Exam ner
had announced in the presence of Appellant, underlies ny thinking
in this case.



Appel l ant was present at the first session of the hearing.
Had he not been present proof of notice of hearing would have been
required so that proceedings in absentia could have been comenced.
Once absent, after proper notice, a person charged forfeits al
right to further notice of future proceedings. This is not what
occurred in this case.

The unsworn statenment of the Investigating Oficer was that he
had talked with Appellant shortly before 10 Septenber 1969, by
tel ephone at Port Arthur or Beaunont, and had been advised that
Appel  ant had no funds and could not return to New Ol eans because
he needed work, and would consent to a hearing in absentia on 10
Septenber 1969 if a certain attorney could not appear for him If
this and been testinony under oath the case would stand in a
different posture, but I amnot sure that it would be satisfactory.

The inportant points causing difficulty here are that
Appel | ant appeared on notice on 28 August 1969 and announced, after
havi ng been advised by the Exam ner of his right to counsel, that
he was ready to proceed. The Exam ner accepted Appellant’'s pleas
obviously with the understanding that Appellant was proceeding
wi thout counsel. It was not wuntil the Investigating Oficer
declared his need for a postponenent that the possibility of
counsel cane up. Appellant was never consul ated on the matter or
heard to say anything. He was summarily ordered to return on 3
Septenber with an attorney he had not indicated, on the record, a
desire to have.

For aught | know, Appellant was present and still ready to
proceed at 1000, 3 Septenber, with or without an attorney, and | eft
New Ol eans sonme tinme thereafter wi thout notice of a postponenent
to 10 Septenber.

It is easily possible that a proper record could have been
made in this case, but specul ation cannot fill in the gaps. Sone
| essons can be gl eaned by both investigating officers and exam ners
fromthe nere recitation of the narrative of proceedings given
above, but one point nust be enphasized: when notice has been
given as to date and tine of a schedul ed proceedi ng, such as that
set for 1000 on 3 Septenber 1969 in this case, sonething should be
made of record at the scheduled tinme to preserve the continuity of
notice of to establish default. There are so many ways in which
this record could have been preserved that no attenpt can be nade
to spell them out here.

The errors here could be corrected by a remand. Renmand woul d
necessarily have to be made to another exam ner, since the Exam ner
in this case is no longer available to the agency. To determ ne
whet her such a procedure is justified, | look to the nerits of the
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case.
1]

The first specification alleges a serious offense, assault
with a knife. The nmere statenent of the offense, when found
proved, makes the suspension ordered the mninum that could
reasonably be inposed, and if there was a possibility that
correction of procedural errors could be expected to support
renedial action in an area of serious seaman's m sconduct renmand
woul d be not only appropriate but al nbst necessary.

When | | ook at the evidence adduced about the assault with a
knife alleged in this case | believe that reversal on the nerits is
pr oper.

Al'l the evidence is docunentary. It consists of an official
| ong book entry and two statenent attached thereto and incorporated
by reference. The nmaster's entry, as pertinent, reads
"[Appel lant]... becane involved in an argunent [sic] Peter MI I ovan
pulled a knife on the Wper Raul Quinones, in doing so he cut
hinself on the right Ieg (thigh) requiring doctor's treatnent. See
attached statenent."”

| need not explore here whether froma statenent that a person
"pull ed a knife" on another person an inference of assault with the
knife may be drawn, since the reader is specifically referred to
the attached statenents, which nust be considered to be the only
basis for the log entry.

The statenent of the alleged victimreads, as pertinent:

"...1 told himthat | was doing nothing wong to him
Then he told ne he was going fixed ne. and he went to
his room and brought a knife. 1 told himthat | had no

knife. That if he wanted to cut nme he was able to do it.
About half a hour later I was call to the Master then,
there they that he was cut but | did not know that
before."

The statenent of the other wi tness reads:

"...1 don't know what they were arguing [sic] about.
Ml ovan [sic] had a knife in his hand, but didn't have
any intention to use it. They were arguing [sic] for 15
m nutes."

Under the |aw of assault, there is not a shed of evidence here
that Appellant attenpted to cut the alleged victimw th a knife nor
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t hat he conducted hinself in such a manner that the alleged victim
was placed in apprehension of danger.

It is clear to ne that on the evidence of record (and since a
statenment by the alleged victimis already included there seens no
possibility that a stronger case could be nade out) reversal on the
merits is required as to the assault specification.

|V

It remains then to consider whether the other specification
found proved is of such a serious nature as to warrant further
proceedings in this case. The offense is spelled out thus in the
|l og entry:

"Peter MIlovan Galley Wility threw 10 pounds of shrinp
overboard in order to keep from peeling sane. Ml ovan
al so quit work, went to his roomand refused to perform
any further duties."

| take note that this can be accepted as proof that Appellant
failed to performduties on the date in question. It would not,
however, establish that Appellant had refused to obey an order, had
he been so charged. Neverthel ess, actions taken by the master for
this offense was based on the fifth and seventh itens of 46 U S. C
701-item five deals with disobedience of orders, item 7 wth
damagi ng ship's stores. The master invoked the provisions of item
7 to enforce a forfeiture of wages for the value of the shrinp; and
the authority under item5 to place Appellant in irons.

The fact that the penal provisions of 46 U S C. 701 were
i nvoked by the master is not a bar to action under R C. 4450 (46
U S C 239), with renedial objectives; these objectives can be
pur sued whether or not the conduct involved is crimnal in nature
or not. 46 U S.C 239 (h).

However, having found that the evidence available in this case
wll only establish the specification alleging failure to perform
duties | see no wuseful purpose in reopening proceedings to
suspended Appel lant's docunent that deal with the | esser offense.

| reenphasi ze here that no inplication should be inferred that
while there may often be an overlap in subject matter, the pursuit
of the renedial ainms under R S. 4450 is affected in any way by
prior penal or crimnal sanctions. My decision neans only that
under the particular circunstances of this case | will not renmand
the matter for further proceedings to correct fundanental
procedural errors only with respect to a matter upon which
sanctions have al ready been inposed when the nore serious offense
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al | eged cannot be sustai ned on substantive grounds.
ORDER

The order of the Exam ner dated at New Ol eans, La., on 26
Septenber 1969, is VACATED. The charges are DI SM SSED

T. R SARGENT
Acting Commandant, U. S. Coast Cuard

Signed at Washington, D.C., this 6th. day of October 1971
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